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A lawyer without history or literature is a mechanic, a mere working mason; if he possess some knowledge of these, he may venture to call himself an architect. 

  --Sir Walter Scott, Guy Mannering, Ch. 37 (1815).

I.
INTRODUCTION.


There are discussions in academic circles and many recent cases which indicate a startling scope and extent of the powers of an attorney-in-fact
 under a Durable Power of Attorney [“DPA”].  Can the attorney-in-fact, under a DPA, for example, change the principal’s IRA beneficiary, or the beneficiary of his life insurance?  Can he amend or revoke a revocable trust?  Can he claim an elective share or file a disclaimer?  Under the common law, the principal is deemed to control the agent; under the statutory DPA, there can be no control of the attorney-in-fact because the principal is incompetent.  What language and what theory of law would give an attorney-in-fact the authority or power to take any of the actions just mentioned without any sort of judicial approval or oversight?  Is such an extension in the law good policy?  Should the answer be provided by the legislature or by the courts?  Is this another of  “the legislative changes . . . [that] are collectively significant as one more indication of the shift from equity to legislation as the 

principal means of legal growth--of the increasing suppression of the judge by the legislator in the shaping of the legal order?”
 

II.
AN OUNCE OF HISTORY.


A.
Old Law.


Agency principles are hardly new.  The civil law did not allow one to stipulate for another, but only for himself (and so gave no action on a contract to a person who had no interest in the performance of it).  Yet the Roman law allowed a mandate.  The mandate, although gratuitous, was the seminal agency in the written law.
  Agency in the form now known, with the interrelated legal obligations and duties of the principal and the agent with respect to each other and to third persons, is a creation born of the commercial age.  It is not discussed in Blackstone except as a “fourth species of servants . . . such as stewards, factors and bailiffs . . . .”
  When commerce, followed by the law, recognized that one may be represented by another in a business transaction and that he might have as many such representatives as occasion might require, the field of economic activity was widened immensely.  Agency came into its own.  This useful device, with its old borrowed principles, is really not so old after all.
   


At the common law, the relation of principal and agent evolved under various rules now mostly familiar to first year law students.  Some of those bear on this discussion:  


•
In general and usually the relation is a contractual one, a relationship whose beginning and ending and whose attendant rights and duties are controlled by the arrangement between the parties, not by law.


•
The principal controls; if the agent acts, his duty is to act in accordance with what the principal directs.


•
The agent is a fiduciary and so must communicate all information to the principal and account to the principal.


B.
Bounds of Agent: Authority.


Qui facit per alium, facit per se.  The maxim had its boundaries.  At the common law, certain acts could not be delegated by the principal.  Some powers and privileges were so clearly related to an individual’s personality that an exercise through another would be improper:


•
“[T]here are some things personal, and so inseparably annexed to the person of a man, that he cannot do them by another, as doing of homage and fealty . . . .”


•
Where there is an exclusive personal trust and confidence imposed, it cannot be delegated.  Delegata potesta non potest delegari.


•
An agency to commit an illegal act is prohibited.  Because it would be illegal if done by the principal, it is likewise void and inoperative if done by the agent.  As Professor Robert E. Lee was wont to say: “The power of an agent, like a stream, can rise no higher than its source.”  Likewise, public policy will prohibit an agency for the purpose of procuring administrative action by personal influence or corruption, such as corrupt influence of a public office, impairing the integrity of a legislator, obstructing justice, purchasing liquor, etc.


•
A verification under oath may not be made by an agent.
  


•
“Where an act authorized by statute must, from its nature or the necessary construction of the statutory authority, be done in person--for example, the statute authorizing a party to make a will--the power to do the act cannot be delegated.”
  


•
The requirement of the personal duty must be a specific one: 

‘[A]n authority which is conferred, or a duty which is created by statute, may, by the express terms or necessary effect of the act, be required to be performed by the person only who is named. . . .  The language of the statute, the end to be accomplished, or the evil to be remedied, may be such as to demand a personal execution.’ [Citation omitted] ‘In order to make out that a right conferred by statute is to be exercised personally, and not by an agent, you must find something in the act, either by way of express enactment or necessary implication, which limits the common law right of any person who is sui juris to appoint an agent to act on his behalf.’


There are a few cases articulating the rule in this manner, all finding that the delegation to the agent was allowed.  For example, Coldwater Cattle Co. v. Partales Valley Project, Inc., 78 N.M. 41, 428 P.2d 15 (1967), holding that there is nothing in the water right statutes which will prevent an agent of the owners from filing and prosecuting claims--the “clear intendment of the statutes is to provide a procedure . . . not to limit the right of the water right owners . . . to act only in person and not through a designated agency.”  78 N.M. at 45; 428 P.2d at 19.  Morfield v. Scally, 129 Conn. 494, 29 A.2d 444 (1942), holds that although an absentee voter must himself sign and swear to the voting instructions, the statute did not require that he personally fill in the blanks, so where a town committee chairman filled in the blanks before mailing the ballots, the voter’s signature simply ratified his actions.  In Ludwig v. Cory, 158 Ind. 582, 64 N.E. 14 (1902), the county board was not allowed by law to grant a license to a bar where a majority of the legal voters signed a remonstrance; a majority of such voters executed a power of attorney granting the agent the authority to file a remonstrance against any applicant for such a license; held, the right of remonstrance was not a right to vote and could be exercised through an agent.  But c.f., Kohlman v. Western Pennsylvania Hosp., 438 Pa. Super. 352, 652 A.2d 849 (1994), holding that the appointment of an attorney-in-fact does not confer upon the agent the privilege of commencing a legal action and filing motions--the Probate Code does not authorize an agent to practice law unless otherwise licensed.  


C.
The Four Undelegables Reexamined.  


This writer has always advised clients that their DPAs do have limits--specifically, that the attorney-in-fact cannot, on behalf of the principal, vote, get married, get divorced, or write a will.  Probably that articulation of the public policy limits on an agent’s authority is too simple--and in part just not correct.  

Duties or privileges created by statute may be imposed or conferred upon a person to be performed or exercised personally only.  Whether a statute is to be so interpreted depends upon whether or not, in view of the purposes of the statute, the knowledge, consent or judgment of the particular individual is required.
  

The case law is instructive.



1.
Voting.


One who votes in an election by absentee ballot must, himself, sign and acknowledge his vote.  Mansfield v. Scully, 129 Conn. 494, 29 A.2d 444 (1942) (semble--although the balance of the ballot may be completed by another).  An elector, desiring annexation of the district where he resides to an adjacent city, must subscribe his own name to the petition for annexation.  The petition is analogous to voting and public policy will require a personal signature, not that of an agent.  DeBauche v. City of Green Bay, 227 Wis. 148, 277 N.W. 147 (1938) (husband signed for wife, statute required petition to be “signed by a majority of the electors”).  Accord, Village of Brown Deer v. City of Milwaukee, 16 Wis.2d 206, 114 N.W.2d 493 (1962) (corporate officer must be present and executing person to have formal corporate action); Town of Fond Du Lac v. City of Fond Du Lac, 22 Wis.2d 533, 126 N.W.2d 201 (1964) (“The signing of an annexation petition, like voting, constituting participation in a governmental process, is governed by a higher standard of conduct than prevails in the marketplace--votes are not a commodity of commerce.”).  22 Wis.2d at 539, 126 N.W.2d at 204.  But see, Town of Medary v. City of LaCrosse, 88 Wis.2d 101, 277 N.W.2d 310 (Wis. App. 1979) (rationale of DeBauche and Fond Du Lac, applying to signing as an elector, not extended to signing petition for annexation as an owner--the political nature of the former does not apply to the latter; here execution under special power of attorney allowed).  


So, if the election is political with all the constitutional implications attaching to the right (specifically when the applicable statute requires a personal act), the act of voting cannot be delegated.  But it may be delegated if the right to be exercised is of somewhat lesser dimension.  



2.
Marriage. 


One might get married by proxy, Ex parte Suzanna, 295 F. 713 (D. Mass. 1924); Barrons v. United States, 191 F.2d 92 (1951), at least where the absent party is competent and has properly authorized the act.  State v. Anderson, 239 Or. 200, 396 P.2d 558 (1964) (noting at n. 1 the history related below).  But see, In re Estate of Crockett, 312 Ill. App.3d 1167, 728 N.E.2d 765 (2000) (legislative history and statutory language were clear that proxy marriage not allowed).  See Uniform Marriage and Divorce Act §§ 205(c), 206(d), 9A U.L.A. 182 (1973).  Where the statute clearly requires the presence of both parties, e.g., “by consent . . . plainly expressed by each in the presence of the other . . .,” (N.C. Gen. Stat. §  51-1), marriage by proxy is not sanctioned.  See, Overton v. Overton, 260 N.C. 139, 132 S.E.2d 349 (1963) (applying New York law).  


Proxy marriages include those of Clovis to Clotilde (496 A.D.), Queen Mary and Phillipe, II, Emperor Maximilian to Annede Bretagne and later to Bianca Sforza.  Balboa and Columbus both wed in this fashion.  Holbein’s famous painting shows the reaction of King Henry VIII when he first met Anne of Cleves and fled at the sight.
  See generally, The Case for Marriage by Proxy, 11 Clev.-Marshall L. Rev. 313 (1962); Lorenzen, Marriage by Proxy and the Conflict of Laws, 32 Harv. L. Rev. 473 (1919).  



3.
Divorce. 


If marriage can be accomplished by proxy, at least in some jurisdictions, the weight of authority is still (but maybe not for long) that divorce can be had only by the act of the spouse seeking it, personally.  Birdzell v. Birdzell, 33 Kan. 433, 6 P. 561 (1885) (guardian of insane woman cannot maintain action against her husband for divorce); Freeman v. Freeman, 34 N.C. App. 301, 237 S.E.2d 857 (1977).  


In Murry by Murry v. Murry, 310 S.C. 336, 426 S.E.2d 781 (1993), son in his capacity as his father’s agent under a power of attorney brought an action for divorce on behalf of his father.  Before bringing the action, the son had been appointed conservator of his father’s estate.  The statute provided that such appointment terminated the power of attorney unless the power of attorney provided otherwise.  Regrettably, the power of attorney was not put in the record.  In the absence of statutory authority, a conservator or guardian may not maintain an action with regard to personal matters.  Citing cases from many jurisdictions, the court follows the majority rule that a divorce action is “so strictly personal and volitional that it cannot be maintained on behalf of the incompetent.”
   


The court in Murry expressly left the door ajar for cases where the ward (principal?) is cognizant: 


However, we decline to impose an absolute rule denying the right to seek a divorce if the spouse, although mentally incompetent with respect to the management of his estate, is capable of exercising reasonable judgment as to his personal decisions, is able to understand the nature of the action and is able to express unequivocally a desire to dissolve the marriage.
 

The case was remanded for a determination on this factual issue.  


The trend is clearly toward allowing divorce by guardian, committee or next friend.  At the time the annotation cited above was written in 1966, only two states, Alabama and Massachusetts, one by statute, allowed such an action by guardian.  The most recent supplement reports numerous cases permitting such action on behalf of an incompetent, including Arizona, New Jersey, New Mexico, Pennsylvania, California, Illinois, Michigan, Missouri, Ohio, Oregon, South Carolina, Texas and Washington.  


Short of a divorce, an agent has more clout.  In Brewington v. Brewington, , 280 S.C. App. 502, 313 S.E.2d 53 (1984) (not cited in a later decision for this holding), the husband failed to demur or to allege lack of wife’s capacity, the two procedural challenges open to him, and so waived his objection to the action--brought by his wife’s agent under a durable power of attorney--for legal separation and related equitable relief.  The court allowed the action and refused relief based on husband’s objection of standing to sue.  Kaplan v. Kaplan, 256 N.Y. 366, 176 N.E. 426 (1931), allowed an action for separate maintenance to be brought by a next friend; Moore v. Moore, 205 Ga. 355, 53 S.E.2d 343 (1949), distinguishes legal separation from divorce and allows an action by a guardian ad litem on behalf of an insane wife for separation and maintenance.  



4.
Wills. 


Virtually all of the authorities agree that one must execute his own will--and the statutes uniformly require as much.  E.g., N.C. Gen. Stat. § 31-33 (“by signing the will himself or  by having someone else in the testator’s presence and at his direction sign the testator’s name thereon”).   Amanuensis is allowed, even where the scrivener only writes testator’s name in the beginning with the words, “Will of X”, In re Will of Williams, 234 N.C. 228, 66 S.E.2d 902 (1951), so long as testator affirmatively gives the direction and acknowledges such signature as his own, In re Will of Johnson, 182 N.C. 522, 109 S.E. 373 (1921), even by the nod of his head, In re Knowles’ Will, 11 N.C. App. 155, 180 S.E.2d 394 (1971).  


Although the doctrine of wills is altogether contrary to the exercise of testamentary intent by an agent, consider:  


•
Wash. Rev. Code § 11.94.050 provides that an agent under a durable power “shall not have the power, unless specifically provided otherwise in the document: to make, amend, alter, or revoke any of the principal’s wills, codicils . . . .”  So, by implication in Washington, a principal may specifically authorize an agent to make, alter or revoke his will. 


•
Section 411(a)(5) and (7), respectively, of the 1997 Uniform Guardian and Protective Proceedings Act, 8A U.L.A. 113 (Pocket Part Two), provides that after court approval a conservator may create, revoke or amend a revocable trust or “make, amend or revoke the protected person’s will.”  The commentary indicates that federal estate tax planning might give rise to such actions as well as an incentive to continue the ward’s pattern of charitable or non-charitable giving. 


•
In South Dakota, a conservator may make a will for his ward with court authorization.  S.D. Codified Laws § 29A-5-420 (2002).  


•
California law is the same.  Cal. Prob. Code § 2580.  

III.
GUARDIANSHIP ANALOGUE. 


The law of guardianship has, generally, required prior court approval for acts on behalf of the ward which public policy would likely consider personal in nature.  That is so even though all guardians are held to full accounting for their actions and must account on a periodic basis.  As with the cases on DPAs, there is scant authority.  Consider this wisdom:


A.
Life Insurance Beneficiary.


A guardian cannot change the beneficiary of his ward’s life insurance policy.  In re Sellers’ Estate, 154 Ohio St. 483, 96 N.E.2d 595, 21 A.L.R.2d 1186 (1951); Howard v. Imes, 265 Ala. 298, 90 So.2d 818, 62 A.L.R.2d 1086 (1956); Zuber v. Zuber, 93 Ohio App. 195, 112 N.E.2d 688 (1952) (court had no jurisdiction to consider such a petition); In re Estate of Church, 114 F.Supp. 703 (D.D.C. 1956) (prior approval of court required).
   


B.
Claim by Guardian for Surviving Spouse to Take Elective Share.  


At least before what appears to be a move to change the classic result statutorily, practically all states, in the absence of a statute, required prior court approval before such action by guardian.  Compare, e.g., Wells v. Dickens, 274 N.C. 203, 162 S.E.2d 552 (1968) (court approval required), with N.C. Gen. Stat. § 30-3.4 (effective August 10, 2001) (“exercised during the lifetime of the surviving spouse, by the surviving spouse, the surviving spouse’s agent under a power of attorney, or the guardian of a surviving spouse’s estate.”) The Uniform Probate Code takes this position, U.P.C. § 2-12(a), (b), 8 U.L.A. 126 (1998).  See, Wis. Stats. § 861.09 (1998) (effective January 1, 1999) (allowing an agent under a power of attorney to make an augmented estate election on behalf of a surviving spouse.  And see, Bonge v. Risinger, 511 N.E.2d 1082 (Ind. App. 4 Dist. 1987) (guardian can act without court approval after statutory amendment.)
 


C.
Charitable Gifts by Guardian.  


Where it is made clear that the needs of the ward and his family are provided for, the courts are inclined to allow charitable gifts from surplus of the estate based on what the incompetent would have done if sane.   Where there is a history of gifts, the going is much easier.  See generally, In re Trusteeship of Kenan, 261 N.C. 1, 134 S.E.2d 85, 99 A.L.R.2d 934 (1964), appeal after remand, 262 N.C. 627, 138 S.E.2d 547 (1964).  But if there is no history of gifts, court approval is not likely.  In re Estate of Berger, 166 Ill. App.3d 1045, 520 N.E.2d 690 (1987), app. den., 122 Ill.2d 574, 530 N.E.2d 244 (1988) (conservator surcharged for gifts to a charity to which ward had never contributed).  See Annot., Power to Make Charitable Gifts for Estate of Incompetent, 99 A.L.R.2d 946 (1965). 


D.
Waiver of Privilege.  


A guardian may waive the attorney-client privilege, Lietz v. Primock, 84 Ariz. 273, 327 P.2d 288, 67 A.L.R.2d 1262 (1958); Yancy v. Erman, 60 Ohio Law Abs. 301, 99 N.E.2d 524 (Ohio C.P. 1951), and the physician-patient privilege, In re Guardianship of Escola, 41 Ohio App.3d 42, 534 N.E.2d 866 (1987).  See Supreme Court Evidentiary Standards, 503(c): “the [lawyer-client] privilege may be claimed by the client, his guardian or conservator . . . .” quoted at 3 J. Weinstein & M. Berger, Weinstein’s Federal Evidence, at 503-1 (2d ed. 2002).  

IV.  
A BROADENING SCOPE OF AUTHORITY.


A durable power of attorney is a written instrument.  The scope of the agent’s power must first be determined from the instrument.  If the instrument is a short form power of attorney under a statute, e.g., N.C. Gen. Stat. § 32A-1, it will list various powers to be initialed by the principal or to be included by reference, which powers are defined by statute, e.g., N.C. Gen. Stat. § 32A-2.  In such a case, the statutory definition provisions will set the scope of the agent’s powers; powers not listed will not be inferred.  But if an alternative form is used, e.g., N.C. Gen. Stat. § 32A-3(a) (specifically allowing the use of a different form of power of attorney), the scope of the power must be ascertained from the instrument.  If the instrument specifically provides for an act, the agent is so empowered.  But if the powers granted are general, “full power to act in my name, place and stead in any way which I myself could do if I were personally present,” the agent’s powers will be determined by the applicable law.  What is that law?  


A.
Statutory Standard.


The statutes of some states spell out a standard of care, e.g., Minn. Stat. § 523.21 (2002) (“ordinary prudent person of discretion and intelligence . . . hav[ing] the interests of the principal utmost in mind.”); Ind. Code Ann. § 30-5-6-2 (Michie 2000)(use “due care” and exercise power “in a fiduciary capacity,” at -3); Mo. Ann. Stat. § 404.714 (West 2001)(act “in the best interest of the principal,” avoid self-dealing and conflicts as would a trustee, and to exercise the care of a prudent person).  Illinois requires an attorney-in-fact to “use due care to act for the benefit of the principal in accordance with the terms of the agency” and provides he “shall be liable for negligent exercise,” 755 Ill. Comp. Stat. Ann. § 45/2-7 (West 1992), and provides that the attorney-in-fact will not be liable for “errors of judgment” or for conflicts of interest or self-dealing if he has acted “with due care for the benefit of the principal.”  It has been observed that this standard is beneath that required of a trustee, see Restatement (2d) of Trusts § 179 (1979)(trustee must administer trust in beneficiary’s interest only, treat beneficiary fairly, and communicate relevant facts openly), and may be less than the traditional duties of an agent.
 


The hodgepodge of statutory standards contributes to the growing confusion about just what level of care and what degree of duty and responsibility are required of an attorney-in-fact, as opposed to a trustee or a general guardian.  In Arizona that confusion and the penalties for breach of an uncertain standard has led lawyers there to recommend revocable trusts, rather than DPAs.
   The statute requires the attorney-in-fact to “use the principal’s money, property or other assets only in the principal’s best interest and . . . not . . . for the agent’s benefit.”  Ariz. Rev. Stat. § 14-5506A (1995).  Failure to act for the benefit of the principal “to the same extent as a trustee” can give rise to treble damages, attorney fees, forfeiture of inheritance rights, right to claim a forced share, homestead and other rights, in addition to criminal penalties.  “Best interest” is defined only as where “the agent acts solely for the principal’s benefit,” leaving open the question of whether negligence might attract the penalties or whether nominal benefits coming to the attorney-in-fact, such as reimbursement for expenses, might violate the standard.  Certainly no family member would want to run such risks.


Tennessee provides a listing of powers which can be incorporated by reference and those powers which may not be exercised unless specifically provided for, e.g., Tenn. Code Ann. § 34-6-108, 109 (2001) (no power to make gifts, revoke or amend a trust or exercise of a power of appointment thereunder, exercise incidents of ownership on any life insurance policy owned by the principal on the life of the attorney-in-fact, to change the beneficiary designation on any life insurance policy, employee benefit plan or IRA, to change, add, or delete any right of survivorship, to renounce or disclaim any property or interest received by gift or at death, to claim an elective share under any will).  


States which follow the Durable Power of Attorney Act, 8A U.L.A. 317, et seq., do not mention the powers which may or may not be exercised or any standard of care, e.g., N.C. Gen. Stat. § 32A, Article 2 (2002).  (Note that the Uniform Fiduciaries Act, N.C. Gen. Stat. § 32, Article 1, has a limited application to agents operating under a durable power of attorney with respect to certain checks and deposits.)  The failure by the U.P.C. to characterize the role of an attorney-in-fact was intentional: First, because the drafters designed the DPA for a broad constituency as an alternative to a more expensive guardianship.  Second, during the gestation of the first drafts, there was little thought given to the need to re-define the fiduciary duty of a classic agent because the amounts to be handled by the attorney-in-fact were to be limited and judicial oversight was proposed.
   Under the law of agency, “[e]xcept to the extent that the fiduciary relation between principal and agent requires special rules, the rules for the interpretation of contracts apply to the interpretation of authority.”  Restatement (2d) of Agency, § 32 (1958).  



The lack of statutory uniformity highlights the confusion in the law, which appears again in the decisions, concerning the appropriate role of an attorney-in-fact under a DPA.  Agency principles are not workable because an incompetent principal cannot control his agent; the agency terminates upon the principal’s incompetency.  Guardianship rules are inappropriate because the attorney-in-fact is not a creature of the court.  The attorney-in-fact is not a trustee, does not hold title and cannot rely on a vast body of case law and scholarship, supplemented in most states by comprehensive statutes, for guidance as can a trustee.  An attorney-in-fact under a DPA is, indeed, an illegitimate child of the law.


What is just as troublesome is that the response in many states to the uncertainty and to the increasing hue and cry over abuse, particularly in elder care,
 is to impose draconian penalties.
  In Illinois, financial exploitation of one disabled is a felony, 720 Ill. Comp. Stat. 5/16-1.3 (West 1992 & supp. 2002).  In California, bad faith “fiduciary abuse”of a vulnerable adult forfeits the abuser’s inheritance rights.  Cal. Prob. Code § 259(a)(1) (West 1991 & supp. 2001).  Arizona imposes criminal sanctions for self-dealing.  Ariz. Rev. Stat. § 14-5506(A) (1995).  The penalties have become more sure as the definition of the duty has become more confused.


There is yet another dimension to the confusion of the statutory standards or the lack of them.  Agency law does not impose on an agent the duty to act.  Restatement (2d) of Agency, §§ 337-78 (1958).  Several states have required an attorney-in-fact to act, or to act after expressly accepting the duty in writing, but most state statutes have no such provision.
   


The statutory patchwork will increasingly lead to conflicts of laws issues.  The jurisdiction’s law which applies to the relationship between the principal and agent and between the principal and third parties is the jurisdiction which has the most significant relationship to the parties and to the transaction.  Restatement (2d) of Conflicts, §§ 291, 292 (1971), but the cases are all over the block.
  


B.
Agent’s Common Law Duty. 


In general, a power of attorney will be strictly construed, held to grant only those powers which are specified.  E.g., Whitford v. Gaskill, 345 N.C. 475, 480 S.E.2d 690 (1997), amended on reh., 345 N.C. 762, 489 S.E.2d 177 (1997) (agent acting under broad general powers lacks authority to make a gift of principal’s realty).  An attorney-in-fact is a fiduciary with respect to matters within the scope of the agency.
  E.g., Hutchins v. Dowell, 138 N.C. App. 673, 531 S.E.2d 900 (2000).  As a fiduciary, the attorney-in-fact has a duty of loyalty to the principal and the duty not to engage in self-dealing.  His duty is to act in the best interest of the principal.  He may not act for an adverse party or compete with the principal.
  


To what extent do the common law duties of an agent to the principal extend to attorneys-in-fact under a DPA?  Virtually all states acknowledge the fiduciary status of an attorney-in-fact.  Some states have codified the principle, e.g., S.C. Code Ann. § 62-5-501(A) (Law. Co-op. 2001).  The courts acknowledge the principle but in some cases the analysis focuses on the statutory construct and the contractual nature of the instrument, rather than on the duty to avoid self-dealing, e.g., the Pennsylvania cases discussed, infra.


C.
Agent’s Duty to Third Party.


The agent’s duties to his principal are well defined; so much is clear from a century of authority.  What duty, if any, does an attorney-in-fact agent have to third parties who are or may be affected by his acts?  Unlike the common law agent, the attorney-in-fact under a DPA is not and cannot be subject to the control of his principal.  There is no body of rules on this issue.  So what is the frame of reference, the analysis, when the attorney-in-fact undertakes to remove funds from the principal’s joint bank account with his mother, to change a beneficiary designation, to revoke a trust?  Can the attorney-in-fact elect against a will or sue for divorce?  Can he act without specific and detailed instructions in the DPA which would amount essentially to a limited power of appointment or a specific direction?  Does he have any such authority?  


D.
The New Common Law. 



1.
Alter-ego Theory: Is it Enough That the Statute Allows it?


In In re Conservatorship of Gobernatz, 603 N.W.2d 357 (Minn. App. 1999), the conservators caused (without court approval) the bank holding the ward’s joint certificate of deposit (in his name and the name of one, Luke) to reissue the certificate in the ward’s name only.  The court approved this action on the narrow ground that the statute allows alteration of an account by “a party” which is defined to include a conservator.  The amount in the account remaining at Gobernatz’ death was subject to probate; Luke had no interest.  


Under this analysis, if a DPA authorizes transfer to the agent or specifically authorizes banking transactions, may the agent act as alter ego of the principal?  See, e.g., In re Groedel’s Estate, 203 N.Y.S.2d 587 (1960), holding that a power of attorney authorizing the agent to act in “all other matters” “authorizes the agent to act as an alter ego of the principal.”  So at least one court goes that far.  Whether the common law, in general, will go so far remains open to question.
   


At least this writer does not think the common law has been so eviscerated, in the absence of an express statutory provision.  The attorney-in-fact must still act for the principal’s benefit.  Absent a showing of how a change such as was accomplished in Gobernatz benefits the principal, it should not be approved.  Whether a gifting power should override this principle such that the agent may take from one already designated and benefit another will undoubtedly be the subject of considerable litigation.  The proper analysis will focus first, on whether an act is in the interest of the principal, not simply on whether the language of the instrument allows it, and second, on the fiduciary duties and obligations of the attorney-in-fact.  See, e.g., Honeycutt v. Farmers and Merchants Bank, 126 N.C. App. 816, 487 S.E.2d 166 (1997) (noting that North Carolina’s recent statute allowing gifts was intended to be a codification of existing North Carolina common law and that a presumption of fraud is still raised when the principal’s property is transferred to the agent; self-dealing by an agent is prohibited).
 


A guardian may not, without prior court approval, withdraw monies from a Totten trust.  Matter of Estate of Kroyer, 385 N.W.2d 31 (Minn. App. 1986) (citing cases).  IA A. Scott, The Law of Trusts, § 58.4, n. 11 (Fratcher’s 4th ed. 1987) (collecting cases).  Clearly self-dealing and the principal’s best interest should be the start of the analysis in considering the authority of an agent under a DPA, absent express language in the instrument to the contrary.  The alter ego analysis on these facts proves too much.  



2. 
The “Ultra DPA.”


Eminent scholarship and recent authority support practically boundless authority of an attorney-in-fact under a DPA.  McBryde and Keydel propose such an “Ultra Power of Attorney” in a recent and provocative manuscript.
  The sample form grants “powers to be as all inclusive as the law permits” and authorizes the agent: 

to perform any and all acts in my behalf that I could in my own behalf (assuming I were present and not incapacitated) in all matters and affairs . . . --excluding only those rare things which applicable law does not at the time of exercise permit any agent or attorney-in-fact to do for or in behalf of a principal, no matter how specific the authorization . . . .
  

Examples of the authority, included in the form, include the power to disclaim; exercise, amend and revoke a power of appointment; make or amend or revoke a trust; change beneficiaries on insurance policies, annuity policies, IRAs and plan benefits; and waive all privileges regarding communications with lawyers, physicians or other professionals.  



3.
Pennsylvania Cases.


What is the practical effect of such a power?  Consider the Pennsylvania experience.  The court in Estate of Reifsneider, 531 Pa. 19, 610 A.2d 958 (1992), construed a statute which provided:  


A principal may, by inclusion of the language quoted in any of the following paragraphs or by inclusion of language showing a similar intent on the part of the principal, empower his attorney-in-fact to do any or all of the following, each of which is defined in Section 5603 (relating to implementation of power of attorney).  

Among the items listed in the statute is the authority “to claim an elective share of the estate of any deceased spouse.”  20 Pa. C.S.A. 5602 (1999).  Here, wife’s daughters by an earlier marriage were serving as her agents under a DPA which gave them broad powers to commence and defend legal proceedings and “[i]n general, to do all other acts, deeds, matters and things whatsoever in or about my estate, property and affairs and things herein, either particularly or generally described, as fully and effectually to all intents and purposes as I could in my own proper person . . .” and, even more broadly, conferred:

full power, right and authority to do, perform and cause to be done and performed all such acts, deeds, matters and things in connection with my property and estate as he/she in his/her sole discretion, shall deem reasonable, necessary and proper, as fully, effectually and absolutely as if he/she were the absolute owner and possessor thereof.

 531 Pa. at 26, 610 A.2d at 962.  The court held that the statute presumes that the attorney-in-fact is authorized under a valid power of attorney to make the election on behalf of the principal.  “[G]eneral language can ‘show a similar intent on the part of the principal’ to empower the attorney-in-fact to do one or more of the listed things if the general language, according to its common usage, could be understood as encompassing such power or powers.” (at 962; emphasis in original).  


Citing Reifsneider, the Supreme Court reversed a Superior Court case requiring express language to vest a gifting authority where, operating under a broad ground of authority, the decedent had appointed his grandson’s wife who proceeded to move $32,310.47 from his account to hers.  Brenner v. Manmiller, 389 Pa. Super. 644, 560 A.2d 822 (1989), rev’d., 531 Pa. 209, 611 A.2d 1199 (1992).  


In Taylor v. Vernon, 438 Pa. Super. 479, 652 A.2d 912 (1995), following Reifsneider and mindful of the Brenner reversal, the Superior Court upheld a conveyance by an agent to herself and the principal (since deceased) as joint tenants notwithstanding the stench of self-dealing, finding “[T]he inquiry into whether a power of attorney confers a benefit on the principal without conferring a benefit on the attorney-in-fact is irrelevant.  Rather, this case turns upon whether the principal intended to empower the attorney-in-fact to make the gift at issue.”  438 Pa. Super at 487, 652 A.2d at 916.


In re Estate of Augustine, 695 A.2d 836 (Pa. Super. Ct. 1997), holds that wife had authority to transfer her husband’s real property to herself, pursuant to a broad power of attorney (not specifically including gift language) regardless of the self-dealing nature of the gift to herself.  Following the same logic, Matter of Mosteller, 719 A.2d 1067 (Pa. Super. Ct. 1998) holds that the attorney-in-fact under a broad power of attorney (which did include authority to “create a trust and/or make additions to an existing trust for my benefit”) even without specific grant, had the authority to revoke a living trust.  695 A.2d at 1067. 


Compare, e.g., Estate of Smith v. U.S., 979 F.Supp. 279 (D. Vt. 1997), denying the estate’s motion for summary judgment to allow a charitable deduction where the decedent’s attorney-in-fact, in reliance on a power of attorney authorizing him to “sell, purchase, lease, mortgage and convey any real property owned by me,” executed a deed donating the development rights to the principal’s farm to the Vermont Land Trust.  979 F.Supp. at 282.  N.B., the power of attorney here also gave the agent “full power and authority to do and perform any and every act . . . to all intents and purposes as I  might do or could do if personally present . . . .” Id. at 282.
   


The Pennsylvania statute construed in Reifsneider, 20 Pa. C.S.A. 5602 (1999), authorizes (including by implication under a broad grant, as demonstrated by the cases) the power 


“(7) 
‘To withdraw and receive the income or corpus of a trust.’ 


. . .


“(14)
‘To engage in banking and financial transactions.’


. . .


“(17)
‘To engage in insurance transactions.’


“(18)
‘To engage in retirement plan transactions.’”


Under the implementation section, Section 5603, the agent has, variously, the power to withdraw the corpus of the principal’s revocable trust (§ 5603(g)); to close accounts and redeem certificates (§ 5603(m)); to exercise all powers with respect to insurance that principal could do, except designate himself beneficiary “unless the agent is the spouse, child, grandchild, parent, brother or sister of the principal” (§ 5603(p)); and withdraw and rollover retirement plans of all kinds and “exercise all powers with respect to retirement plans that the principal could if present.” (§ 5603(q)).  So, under the Reifsneider line of cases, the grant of a broad power--or use of an Ultra DPA--is as broad under the statutes as McBryde and Keydel suggest it should be.
  


One must question whether this is good legislative or judicial policy--and whether in practice it is good advice to recommend an unlimited power of attorney.
  How creative, how flexible, how “ultra” is the lawyer’s role?  Is it good planning for an agent in all, or even most, cases to have such broad powers?  What of the slimy facts in the Pennsylvania cases?  On the other hand, what of the hesitancy of the federal District Court in Vermont?  It is a two-sided sword.
  In most cases where the judgment of a parent or a sibling,
 is substituted for that of the principal in a DPA, e.g., allowing a change of a life insurance beneficiary or allowing rollover of a 401(k) plan (which might presently name a charity as beneficiary) to an IRA (which might name the agent or his family), some modicum of judicial supervision or other oversight seems wise.  Where, however, the clients are sophisticated, are comfortable from long experience dealing with substantial assets, family businesses, investment and legal issues, the flexibility of an Ultra DPA could prove immensely helpful and efficient (assuming it could find a receptive court if challenged).
  Surgery, however, is hardly recommended for every stomach ache.


There are apparently no reported cases setting aside a gift or similar transaction by an attorney-in-fact operating under a DPA granting specific authority for such transaction, based on self-dealing or other fiduciary principles.  Cf., Schock v. Nash, No. 374 Del. Supr. (6-16-1999).  There a trust company’s printed form provided that the principal “expressly authorize [Trust Company] to permit my/our said Attorney to deal with, control, transfer to the name of said Attorney, . . . appropriate to his or her own use . . . .”  Employing a heightened scrutiny standard of review because the document was on a pre-printed form, the court found that it would require a “liberal reading” of the instrument to find gift authority (for a gift to the agent) and that such authority was inconsistent with the principal’s (now deceased) last will and testament.  The court held that “the power of attorney, by its terms, is clearly not a consent by [the principal] for [the agent] to breach her fiduciary duty of loyalty.”

V.
PRACTICAL PLANNING.


The design of this manuscript is not to provide a compilation of alternative forms.  Forms for powers of attorney are widely available, including the Ultra DPA sample.
  Dozens of sample provisions may be found in 1 F. Collin, J. Lombard, A. Moses, and H. Spitler, Drafting the Durable Power of Attorney:  A Systems Approach, Ch. VI (2d ed. 1992).
  Practically every bank or trust company form manual includes sample forms and sample provisions.  The practical suggestions discussed below are matters which have come up in this writer’s office from time to time.  


A.
Compensation of Agent.


Many states have no statutory provision for compensation of an attorney-in-fact under a DPA.  But see, N.C. Gen. Stat. § 32A-11(c) (in absence of provision in the instrument, commissions set in discretion of clerk of superior court pursuant to N.C. Gen. Stat. § 32-50 [commissions of trustees]).  Usually the law will imply that the agent is entitled to reasonable compensation.  Forester v. Betts, 179 N.C. 681, 103 S.E. 209 (1920); Catlett v. Alsop, 99 Va. 680, 40 S.E. 34 (1901).  See, Restatement (2d) of Agency § 441.  If a family member is to serve, consider allowing compensation to be waived, but if compensation is to be paid, provide for a rate.  If an institutional attorney-in-fact is to serve, refer to the institution’s fee schedule.  Appropriate language might provide:  


(1)  My Agent has agreed to serve without compensation, but in the event that she should elect to be compensated for her services, compensation shall be set in accordance with the laws of the State of North Carolina governing payment of trustees.  


(2)  If [principal’s lawyer or his CPA] serves as Agent, either shall receive as his commissions an amount equal to the statutory rate provided for in N.C.G.S. 32-50.  It has been explained to me and I understand that if either serves as Agent, that he and his firm will also perform professional services on my behalf and that any charges for such services will be in addition to commissions as allowed by statute.  If [NAME OF] BANK AND TRUST COMPANY serves as Agent, it shall receive as compensation for its services as Agent hereunder, the commissions stipulated in its regularly adopted schedule of compensation in effect at the time of the performance of such services.


B.
Impose on the Attorney-in-Fact an Obligation to Act.


In every case a trustee joins with the grantor in executing a trust.  The same practice should be followed for execution of a DPA.  The general law imposes on an agent the obligation to act only in the situations (i) where he is contractually bound to act, Restatement (2d) of Agency § 377, and (ii) where he should realize that his conduct will be relied on by another and cause the other to change his position, id., § 378.
  Most states do not have authority which requires an attorney-in-fact under a DPA to act.  But see, Cal. Prob. Code § 4230.  Because agency fails for want of an agent, caution dictates that a surviving agent be named.  Consider these provisions:


[Where the agent has expressly agreed to his appointment, he may wish an exculpation provision to be included to avoid liability for failure to act:]
The actions authorized by this Power of Attorney are not intended to create authority to act only.  This Power of Attorney is not intended to create any obligation on the Agent to act.   The agent shall not be liable either for the failure to act or for the failure to consider taking any of the actions authorized under this Power of Attorney.


I acknowledge and accept appointment as attorney-in-fact and I agree to serve as such under the terms of this Power of Attorney.


I authorize my Agent to resign as my Agent.  Provided, however, if there is no successor Agent designated in this Power of Attorney who is willing and able to serve, then my Agent may only resign after appointment of a successor Agent to act for me under this Power of Attorney.  I specifically authorize my agent to make such appointment.  Any successor Agent so appointed shall have all of the powers and authority that I have granted to my Agent under this Power of Attorney.


C.
Self-Dealing.


Especially where a close family member is to serve as attorney-in-fact, business and financial transactions between the principal and the attorney-in-fact may be inescapable.  Absent some authorization, even a purchase by the attorney-in-fact from the principal is void, e.g., Real Estate Exchange & Investors, Inc., v. Tongue, 17 N.C.App. 575, 194 S.E.2d 873 (1973).  If real property is involved, conveyance by an attorney-in-fact to himself in the chain of title will render the title uninsurable, absent some authority.  Consider language such as:


No state law restraint on acts of self-dealing by an agent shall apply to an Agent who is my spouse or a descendant of mine.  Except where prohibited by this Power of Attorney, such an agent may enter into transactions on my behalf in which the agent is personally interested so long as the terms of such transaction are fair to me.  For example, such agent may purchase property from me at its fair market value without court approval.


D.
Prudent Investor Rule.


Where the Prudent Investor Rule applies, e.g., N.C. Gen. Stat. § 36A, Article 1; Va. Code Ann. § 26-45.3 et seq., the attorney-in-fact under a DPA probably could not continue to hold speculative investments or a family business.  The provisions of the governing instrument control; the statute operates by default, so there is an incentive to include language such as: “My Agent shall not be required to comply with the ‘prudent investor’ rule.  I expressly authorize my Agent to retain any asset owned by me, including closely held business entities in which I have an interest.”


E.
Conveyance of Assets to Revocable Trust.


A DPA is necessary, even where the principal has a funded revocable trust.  The trustee has no authority over, e.g., life insurance, qualified plans, no power to claim the elective share, to disclaim, to apply for various federal and state benefits and a host of other actions which can only be taken by an agent under a DPA in the event of incapacity.  Notwithstanding that, experience has taught that for investment and management of assets, the trust is much preferred.  Not only are third parties more used to dealing with a trust, but also the scope and extent of a trustee’s authority have been defined by centuries of case law.  North Carolina first adopted a statute allowing a DPA in 1961 (N.C. Gen. Stat. § 47-115.1, now repealed); there are less than a handful of cases in this jurisdiction dealing with them.  Foy v. Foy, 3 N.C. 131 (1801), is the first of hundreds, probably thousands of cases concerning trusts and trustees in this state alone.  For that reason, if no other, most of the DPAs drafted by this writer include the following provision: 


I have created a Revocable Trust dated the 30th day of August, 2002, wherein I am named as original Trustee and _________________ is named as successor Trustee.  At such time as this Power of Attorney should become effective, my agent shall [may, but is not required to] deliver and convey to my Trustee any or all of the properties then held or titled in my name, excluding only such amounts or properties as will, at that time, be the subject of gifts as provided for in paragraph (14) hereof.


F.
Conflicts of Laws. 


In view of the conflicts issues addressed supra, at 19, this writer’s practice is to have all powers of attorney witnessed by two witnesses and all signatures acknowledged before a notary.  See, e.g., Ariz. Rev. Stat. § 14-5503 (requiring witness and notary).  Consider adding the following:


Validity in other jurisdictions.  It is my intention that this durable power of attorney and my agent’s authority be given full faith and credit within any state or local jurisdiction in the United States and in any other country, defects and formality notwithstanding.


G.
Combinations. 


Consider using a special DPA for management of a closely-held business, for example, by a key employee or trusted advisor, and a limited DPA for other matters, say making the spouse as agent. 


H.
Co-Agents.


One of the most frequently encountered problems is the death or incapacity of a co-agent.  The death or loss of capacity of one or two or more agents authorized to act jointly terminates the authority of the survivor.  Restatement (2d) of Agency, § 123 (1958).  Most of the DPAs drafted in this writer’s office having co-agents require joint action, not action by either, independently of the other.  Where that is the case, some provision must be included for breaking a deadlock, such as an arbitration provision.  Even more important, however, is language which authorizes a surviving or still competent agent to serve, such as: “If either of my co-Agents should die or resign or become incompetent, or otherwise not serve, the other may serve as my sole Agent with full power and authority herein granted.”


I.
Attorney-in-Fact Names Successor. 


Consider authorizing the attorney-in-fact to appoint further agents or sub-agents, Restatement (2d) of Agency, § 77 (1958), and to appoint a successor if one is not named in the instrument.  A trust will not fail for want of a trustee, but agency terminates for want of an agent.  Sample language might provide: 


My Agent is authorized to appoint an ancillary agent for me in any other jurisdiction (and to revoke such appointments), and to grant unto the ancillary agent such of the powers granted herein to my agent as my Agent may specifically delegate in writing (with such restrictions or limitations thereon as my agent my deem appropriate.


I authorize my Agent by written instrument to appoint, from time to time, subagents and to delegate any or all of the powers granted to my agent to such subagent.  My Agent may amend or revoke the authority granted to the subagent.  Provided that my agent uses reasonable care to select the subagent, establish the scope and terms of the delegation, and review the agent’s actions, he will not be liable to me for the decisions or actions of the subagent.


If at any time no one shall be serving as my agent under this power of attorney, then I authorize _________________ to fill such vacancy by written instrument that shall be acknowledged before a notary public, and attached to this power of attorney with the signature of such appointee including acceptance.


J.
Gifts.  


Providing for gifts, including to the attorney-in-fact, is critical in many situations.  The power should always be expressed in plain terms and subject to limitations.
  In this writer’s office, the following language is usually used where the attorney-in-fact is a child of the principal and the family is a happy family:  


“To make gifts, grants or other transfers without consideration either outright or in trust (including the forgiveness of indebtedness and the completion of any charitable pledges I may have made), to such person or organizations as my Agent shall select; to make payments for the college and post-graduate tuition and medical care of my spouse and dependents; to consent to the splitting of gifts under Section 2513 of the Internal Revenue Code and any successor sections thereto and similar provisions of any state or local gift tax laws; to pay any gift tax that may arise by reason of such gift; 


“Provided, however, any gifts my Agent may make directly or indirectly to himself, his estate, his creditors or the creditors of his estate must qualify for the federal gift tax annual exclusion and shall not exceed in value the federal gift tax annual exclusion amount in any one calendar year, and this annual right shall be non-cumulative and shall lapse at the end of each calendar year; 


“Provided, further, that if a gift is made to a descendant of mine by my Agent, then my Agent shall make a gift of substantially equal value to all other descendants of mine in the same generation; and


“Provided, further, that my Agent shall not make any gifts that are not excluded from gift tax by my federal gift tax annual exclusion and this annual right shall be non-cumulative and shall lapse at the end of each calendar year.”


In isolated situations, this writer has included an unlimited grant of gifting power in a DPA, primarily to put the attorney-in-fact in a posture to react to Medicaid regulations.  That should not cause a problem.


•
So long as the DPA is revocable (and the instrument should so provide) an unlimited gifting power is not a gift.  Treas. Reg. § 25.2511-2(e).


•
When the attorney-in-fact exercises the power, the principal makes a gift.  Treas. Reg. § 25.2511-1(g)(1).


•
The assets subject to the DPA are clearly included in the principal’s gross estate for federal estate tax purposes.


•
The attorney-in-fact should not be treated as having a general power of appointment.  Treas. Reg. § 25-2514-3(b)(1) provides that a “power is not considered as a general power of appointment if it is not exercisable by the possessor except with the consent of the creator of the power.”  Because a DPA is revocable, either by the principal or by his guardian, such “consent” is presumed to be given.  This is aggressive planning, however, and should be undertaken only with caution.


•
In North Carolina, N.C. Gen. Stat. § 32-34 (fiduciary may not exercise a power in favor of himself, his estate, his creditors or the creditors of his estate, but if there are co-fiduciaries, one may exercise such power in favor of the other) unless the attorney-in-fact is given complete authority to make unlimited gifts to himself and the effect of the statute is “clearly negated by specific reference in the . . . instrument” the statute should protect unsuspecting attorneys-in-fact (and their principal’s scrivener) from problems in this area.


•
If the principal’s assets include life insurance on the life of the attorney-in-fact, gifting powers in favor of the attorney-in-fact will likely pull the policy into the estate of the attorney-in-fact.  Rev. Rul. 84-180, I.R.B. 1984-53.  In such a case the DPA should specifically exclude any power with respect to a policy of life insurance on the life of the attorney-in-fact.  Such language might provide:




(c)
Life Insurance Policies.  If I shall own any life insurance policy insuring the life of any Agent under this Power of Attorney or possess any incident of ownership with respect to any such policy, the insured Agent shall have no right or power to exercise or to participate in the exercise of any of the incidents of ownership with respect to such policy, including, but not limited to, the right to borrow from the insurance company or any other person using such policy as collateral, to change or to prevent any change in the beneficiary designation under such policy, and to surrender the policy or any portion thereof for its cash surrender value or to cancel or terminate any such policy.  Any exercise of any incident of ownership in any such policy shall be exercised only by other Agents hereunder, if any, and if none, by an independent sub-agent appointed by my Agent who is not related to or subordinate to my Agent  Any decision to acquire or dispose of a life insurance policy insuring the life of any Agent shall be made by the other co-Agent, if any, or of none, by the special sub-agent appointed as provided above without any participation by the insured Agent.


•
Consider granting gifting powers in a Special DPA naming a disinterested third party as attorney-in-fact when the family situation indicates that is appropriate.


K.
Authority in Tax Matters.


The attorney-in-fact may


•
Inspect any tax return or information return.  IRC § 6013(e)(6).


•
Sign income tax returns for a disabled or absent principal.  IRC § 6012(b)(2); Treas Reg. § 1.6012-1(a)(5).


•
Negotiate checks for tax refunds.  See, 31 C.F.R. § 240.15.

There are several requirements to be a “recognized representative” before the IRS, including the principal’s tax identification number, Treas. Reg. § 501.503(a), which is not something that should be spread on the public record.  (E.g., North Carolina requires a DPA to be recorded in order to be effective after the principal’s incompetency, N.C. Gen. Stat. § 32A-9(b).)  The better approach is to authorize the attorney-in-fact to handle tax matters, contemplating that the attorney-in-fact will, if the occasion arises, complete a Form 2848 on behalf of the principal and otherwise comply with the provisions of Treas. Reg. § 601.503(b).  The regulation provides that the Form 2848 is satisfactory if (i) the DPA is attached to it; (ii) the DPA contemplates authorization to handle tax matters; and (iii) the attorney-in-fact attaches a statement signed under penalty of perjury that the DPA is valid under state law.  Sample language in this writer’s office provides:


“(13)  To represent me in all tax matters; to prepare, sign and file federal, state and local income, gift and other tax returns of all kinds, including joint returns, FICA returns, payroll tax returns, claims for refunds, requests for extensions of time, petitions to the tax court or other courts regarding tax matters, and any and all other tax related tax documents, including but not limited to consents and agreements under Section 2032A of the Internal Revenue Code or any successor section thereto and consents to split gifts, closing agreements and any power of attorney form required by the Internal Revenue Service and any state and local taxing authority with respect to any tax year after the year 1970; to pay taxes due, collect and make such disposition of refunds as my Agent shall deem appropriate, post bonds, receive confidential information and contest deficiencies determined by the Internal Revenue Service and any state and local taxing authority; to exercise any elections I may have under federal, state or local tax law; and generally to represent me or obtain professional representation for me in all tax matters and proceedings of all kinds and for all periods after the year 1970 before all officers of the Internal Revenue Service and state and local authorities; to engage, compensate and discharge attorneys, accountants and other tax and financial advisers and consultants to represent me and assist me in connection with any and all tax matters involving or in any way related to me or any property in which I have or may have any interest or responsibility.”


L.
Obtaining Third Party Acceptance.


No doubt most lawyers have had difficulty on this score, whether from insurance companies, brokerage houses, banks or others.  Use of clear language with precise instructions is probably the best solution, especially if the issue can be anticipated and the DPA customized for a special situation.  So, the careful practitioner will inquire whether the client has any special investments, a significant relationship with a particular bank or brokerage house, and draft accordingly.  Probably the best solution, short of the use of a revocable trust, is to obtain from such institutions their recommended form power of attorney and use that as a special power of attorney, supplemented by a DPA.


North Carolina protects one who deals in good faith with an attorney-in-fact acting under a DPA--no such person shall be responsible for the misapplication of money paid to or property transferred to the attorney-in-fact.  N.C. Gen. Stat. § 32A-9(c).  The statutes also provide that a third party can rely on an affidavit of the attorney-in-fact that the DPA has not been terminated by revocation or by death of the principal and that “such affidavit is conclusive proof of the nonrevocation or nontermination of the power at that time.”   N.C. Gen. Stat. § 32A-13(c).  Virginia has a similar provision.  Va. Code Ann. § 11-9.2.  Some states penalize unreasonable refusals to accept a DPA.  For example, California allows recovery of attorney fees if an action has to be brought to confirm the authority of the attorney-in-fact, Cal. Prob. Code § 4306(a); Florida allows for damages and costs, including attorney fees, Fla. Stat. ch. 709.08(11); Tennessee allows the attorney-in-fact to seek mandatory injunctive relief and actual and punitive damages, Tenn. Code Ann. § 34-6-109(17); and Colorado, similarly, allows recovery of costs and expenses, including attorney fees, Colo. Rev. Stat. § 15-14-607(2).  Neither Virginia nor North Carolina provides such statutory remedy.  South Carolina requires a third person to honor a power of attorney if it contains specified language by which the principal indemnifies the third party from any liability which might arise from the third party’s reliance on the representations of the attorney-in-fact.  S.C. Code 62-5-501(F)(1) (2002). 


To encourage reliance, the draftsman might consider including the following provisions:


“Any person who relies in good faith upon any representation my Agent may make regarding (a) the fact that his or her powers are then in effect, (b) the scope of his or her authority under this document, (c) my competency at the time this document was executed, (d) the fact that this document has not been revoked, or (e) the fact that he or she continues to serve as my Agent, shall not incur any liability to me, my estate, or my heirs, successors, or assigns for permitting my Agent to exercise any power granted to him or her.  Further, any person who deals with my Agent shall not be responsible or required to verify, determine, or insure the proper application of funds or property.


“My Agent shall have the power to seek appropriate court orders, injunctions, and judgments which may be deemed necessary if a third party refuse to comply with actions taken by my Agent under this document.  My Agent may sue of file a civil action against any party who fails to comply with actions I have authorized in this document and seek actual, punitive, and any other appropriate damages or relief on my behalf and in such event.”


M.
Minimizing the Potential for Abuse.


Unless the DPA waives the requirement, North Carolina requires the DPA to be filed with the clerk of superior court subsequent to the principal’s incapacity, and requires that filing to be followed by an inventory and annual accountings.  Virginia requires an accounting and allows for inspection of DPA records upon request by interested persons unless the DPA waives such requirement.  Va. Code Ann. § 11-9.6.  Other states allow a person interested in the well-being of an incapacitated principal to ask the court for an accounting or other relief
 including that a bond be posted.
  Utah requires an attorney-in-fact to notify all “interested persons” of the DPA and, upon written request, provide a copy of the DPA and an annual accounting.  Utah Code 75-5-501.  Although the autonomy of an attorney-in-fact under a DPA can be a great practical advantage, yet the penalty can often be onerous if the attorney-in-fact is unscrupulous.   Hook
 suggests these procedures to minimize abuse by the attorney-in-fact:


1.
Use a “springing” DPA, rather than one which takes immediate effect.


2.
Use joint agents who are required to act together.


3.
Use care in selecting the attorneys-in-fact.


4.
Deny or limit certain powers, for example the power to make gifts.


5.
Require a “special” agent to concur or consent to major transactions which should be clearly defined.


6.
Authorize a special agent to remove the agent.  For example:

“I authorize ____________ to remove any Agent or successor Agent named in this instrument or appointed hereunder (including by an acting Agent) by execution of a written instrument of removal delivered to my Agent and to all successor Agents.  If this instrument has been filed or recorded in the public records, I direct ______________ to file or record the instrument of removal in the same public records.”

If this authority is granted, the DPA should expressly provide for a successor agent or the appointment of a successor agent.


7.
Require annual or regular accountings to all or selected family members or the principal’s professional advisors. 

“I direct my Agent to file with _______________ accountings in writing of my Agent’s transactions relating to my assets, property and income, in reasonable detail and with reasonable supporting documentation.  My Agent shall file such accountings [monthly, quarterly, annually, or on demand].”


8.
Consider automatically revoking the agent status of a spouse on separation or divorce.

“If my spouse and I are legally separated or divorced, or in the event any such action is pending, such legal separation, divorce, or pending action shall automatically remove my spouse as my Agent hereunder.”

If such a provision is used, third parties may want proof that such a removal has not occurred.  Accordingly, this provision should be coupled with a provision that states that third parties may rely on the certificate of an Agent that such revocation has or has not occurred.


N.
Special Powers.  


Whether the Ultra DPA is effective may depend on the jurisdiction where it is used.  Compare, e.g., Honeycutt v. Farmers and Merchants Bank, 126 N.C. App. 816, 487 S.E.2d 166 (1997) (gift to agent disallowed on basis of self-dealing in spite of broad general power language), with, e.g., Taylor v. Vernon, 438 Pa. Super. 479, 652 A.2d 912 (1995) (similar gift upheld as within the intent of principal).  If such powers as those allowing the agent to deal with retirement plans, to make disclaimers, claim an elective share, fund, revoke, amend or terminate trusts are contemplated, the careful draftsman will consider adding those powers, together with a broad power (if such is the principal’s intent) designed to be as broad as the Ultra DPA, preferably with clear language that the expression of any power in the instrument is not intended to exclude the grant of any other power.  No good purpose would be served by further illustrations.  Each of these situations is fact and family driven and will require unique considerations and drafting tailored to individual needs.
  The Ultra DPA form
 is most comprehensive.
   

VI. 
CONCLUSION.


The law with respect to DPAs is changing rapidly.  Clearly, the trend is toward allowing more and broader powers to be exercised by attorneys-in-fact under DPAs, based only on a broad grant allowed by statute.  Twenty years ago, few would have thought that an attorney-in-fact could claim an elective share or revoke the principal’s revocable trust.  Now, the statutes of many states contemplate such actions--and more.  Whether to grant broad powers, either under an Ultra DPA or by specifically enumerating those powers, requires not only a careful review of the law of those jurisdictions the lawyer can anticipate might apply, but also a careful consideration of the client, the prospective attorney-in-fact and the family and business situation of the principal.  


Holmes traced the law of agency to the Roman law, citing the Digests:

The law as to ship-owners and innkeepers introduced another and more startling innovation.  It made them responsible when those whom they employed were free, as well as when they were slaves.  For the first time one man was made answerable for the wrongs of another who was also answerable himself, and who had a standing before the law.  This was a great change from the bare permission to ransom one’s slave as a privilege.  But here we have the history of the whole modern doctrine of master and servant, and principal and agent.   All servants are now as free and as liable to a suit as their masters.  Yet the principle introduced on special grounds in a special case, when servants were slaves, is now the general law of this country and England, and under it men daily have to pay large sums for other people’s acts, in which they had no part and for which they are in no sense to blame.  And to this day the reason offered by the Roman jurists for an exceptional rule is made to justify this universal and unlimited responsibility.


So it may be said with respect to DPAs.  The law of agency has in many respects been applied to all manner of issues arising on the conduct and authority of an attorney- in-fact under a DPA, although under agency principles the agency would have terminated.  The underpinnings of the principles of agency are said to justify the limits on the attorney-in-fact under the DPA, but really have no application.  Rather the basis for such limits are found in the law governing fiduciaries generally.
  There is need for new principles and greater clarity of thought.  Such new principles must necessarily owe much to the old ones--the attorney-in-fact under a DPA is as much a fiduciary as an agent.  Meanwhile, as the law develops, the burden of drafting for the current uncertainty is heavy.  It requires much understanding, not only of the law and the direction of the changes now taking place, but also of business and families--of history and literature.


There is more new in the law than in human nature.  Blood is thicker than water; money is surely thicker than blood.  Probably in most cases, limitations are wiser than broad discretion in the agent, even at the cost of flexibility (which might be obtainable in any event by court action, although more cumbersome and more expensive).  The books are full of abusive acts by agents; most of the manuscripts cited in this paper include one or more sections dealing with preventing abuse and penalties for abuse.  Regrettably, there is no rule of thumb.  There are no easy answers (or forms).  There are only difficult questions.  Lawyers could take a lesson from physicians:  First, do no harm. 
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